1. I have concurred with my vote to the adoption of the present Judgment of the Inter-American Court of Human Rights in the case of the Massacre of Plan de Sánchez, concerning the State of Guatemala. I feel, moreover, obliged to leave on the records in this Separate Opinion, the personal reflections which the facts of the cas d´espèce have led me to express, for their particular gravity. In effect, this is the first time in the whole history of the Inter-American Court that a massacre of the present dimension is submitted to its consideration. In this Separate Opinion, after distinguishing, from the start, the jurisdictional from the substantive issue of responsibility, I shall then focus on the content and scope of the principle of humanity, and then examine, in sequence, the aggravated international responsibility, the jus cogens in its wide dimension, the existence of the crime of State, and the co-existence of the international responsibility of the State and of the individual. I shall then present, at last, my final observations.
I
The Some of the principal characteristics of the massacres during the armed conflict in Guatemala were that they were carried out using acts of excessive cruelty aimed at the elimination of individuals or groups of individuals who had been previously identified as the objective of the military operations, and to incite terror as a mechanism of social control. (…)
The massacres and land operations led to the extermination of complete Maya communities, as well as the destruction of their homes, livestock, crops, and other elements of subsistence, so that, inter alia, the right to life of the Maya people was violated, together with their right to ethnic or cultural identity, and the right to express and disseminate their culture. (…) (…) The massacre of Plan de Sánchez occurred within the framework of a State strategy intended to destroy an ethnic group using military operations that led to the massacre of thousands of members of the Maya indigenous people, the flight of the survivors, the destruction of their subsistence economies and, lastly, the intentional submission of thousands of Maya indigenous persons to living conditions that depended on the military structure. The intention of these acts was to destroy, partially or totally, the Maya ethnic group, which includes, in this case, the Maya-Achí of Rabinal. (…) (…) The result of the State policy has been the murder of thousands of Guatemalan Maya indigenous persons and the complete eradication of almost 440 villages. (…) The CEH recorded 626 massacres that could be attributed to the [State] forces. Victims and survivors of such crimes have been forced to live under a regime of terror and repression, under the authority of those who had carried out the massacres, unable to speak out or demand justice for themselves or their dead. (…) After the
